Introduction
If there is a 'star' rule on judicial cooperation in criminal matters, it is the Council Framework Decision of 13 June 2002 on the European Arrest Warrant and the Surrender Procedures between Member States (EAW). 2 Its popularity has increased following the deplorable attacks in the United States of America on 11 September 2001, 3 because it is seen as an effective mechanism in the fight against international ties on simple surrender procedures of arrested persons between their respective judicial authorities.
The Council Framework Decision is intended as a juridical instrument in the field of judicial cooperation on criminal matters, 18 and similar to the Directives, 19 must be implemented in the national law of each member state, in this case prior to 31 December 2003. 20 Common ground in both cases is the surrender of citizens that is constitutionally forbidden but the rulings differ in effects: whereas EAW cannot be used in the future and the general judicial cooperation proceeding (IRG-Gesetz über die Internationale Rechtshilfe in Strafsachen of 23rd of December 1982) must be used until such time as a new implementation law comes into effect in Germany, a constitutional the EAW Framework Decision was expected to be implemented by a further six member states over the first quarter of 2003 . 22 The UK has also met its obligations in good time by approving the Extradition Act 2003 (EA), 23 on the 20 November, which has been in force since 1 January 2004. 24 This comparative study sets out the special regulation of the 'Euro-warrant', making particular reference to procedural aspects contained in Spanish and UK legislation. 25 It makes specific reference to the competent judicial authorities that are authorised to issue and execute EAWs, to the development of judicial proceedings concerning the issue and execution of this instrument and, in addition, to the The official websites of Spanish institutions are useful practical guides for practitioners: 'EAW protocol' at the Ministry of Justice, available at <http://www.mju.es/euroorden/protocolo.htm>, as is the Crown Prosecution Service (CPS) in UK at <http://www.cps.gov.uk/legal/section2/chapter_c. htm>; short guidelines at <http://police.homeoffice.gov.uk/operational-policing/extradition-intro>. Also of interest, the <http://www.eurowarrant.net website> managed by T.M.C. Asser Instituut (the Hague), containing general and national information posted by correspondents on EAW-related subjects on Member States; see, for example, Spanish and British Reports online after registration. growing number of bibliographical sources and judicial experience on the practical application of these new rules. 26
Determination of the Competent Judicial Authorities
Quite logically, the European rule leaves the question of the competent judicial authorities responsible for issuing and executing EAWs at the discretion of each member state; the only prescription contained in EAW Article 6 is that they be 'judicial authorities' under national legislation. The Framework Decision does not however seek to define a judicial authority, leaving that matter to Member States whose laws do not always respect the spirit of the European rule (e.g. Denmark). 27 In addition, Article 7 refers to the 'interposition' of a central judicial authority as an option for Member States -'when its legal system so provides' -to assist the competent judicial authorities.
Turning now to Spain and the UK, both countries maintain similar approaches, insofar as the execution of a 'Euro-warrant' issued by another Member State is solely attributed to one judge and one tribunal, despite there being various competent judges and tribunals that are able to issue one. The 'appropriate judge' in the UK, according to section 67 (1) EA, is a District Judge (Magistrates' Courts) designated for that purpose by the Lord Chancellor in England and Wales, 28 31) In the first instance, the competent authority in the execution of an EAW is the Central Investigative Judge. At present, there are 6 Central Investigative Judges (JCI) and the Audiencia Nacional (AN) or National Court, all with their respective seats in Madrid. The JCI is competent to conduct the preliminary criminal proceedings and, the AN, the trial and judgment of particular offences and felonies committed in national territory e.g. counterfeiting currency, drug trafficking, terrorist acts … most of which are included in the scope of the 'Euro-warrant'. Also with the same seat and jurisdiction are The Central Criminal Judges, the Central Administrative Judges, the Central Minors Judge and, recently, the Central Prison Vigilance Judge.
Address, telephone and fax numbers of respective judicial offices are indicated in document number 16232/03, 17 December 2003, COPEN 129, EJN 16, EUROJUST 19 as well as in the Note from the Spanish delegation to the Working Party on Judicial Cooperation in Criminal Matters (experts on the EAW) on the implementation of the EAW Framework decision, document number 16303/03, COPEN 133, EJN 18, EUROJUST 21, p. 11; this same information is also available in Spain in the practical guide or 'protocol' provided by the Ministry of Justic and accessible in electronic format at <http://www.mju.es/euroorden>. 32) E.g. J. de Miguel Zaragoza 'Algunas consideraciones sobre la Decisión Marco relativa a la orden de detención europea y a los procedimientos de entrega en la perspectiva de extradición', Actualidad Penal (2003) n. 4 pp. 139-158 at p. 144, which considers this decision to attribute competence for the execution of the 'Euro-warrant' to both tribunals as 'incoherent' with the general system provided by the Council Framework Decision. A more favourable opinion is expressed by C. Arangüena Fanego, 'La orden europea de detención y entrega. Análisis de las Leyes 2 y 3 de 14 de marzo de 2003, de transposición al ordenamiento jurídico español de la Decisión Marco sobre la "euroorden"', Revista de Derecho Penal (2003) n. 10 pp. 11-95 at p. 59, basing its arguments on juridical grounds -competence in extradition matters, brief time limits in force -, as well as on political grounds of immediate relevance because of the recent enforcement in Spain of the law 'fast-track' trials (Law 38/2002, 24 Oct 24, a partial amendment of the LECr that introduces new proceedings to provide swift and immediate trials in the case of specific offences and misdemeanours and modifies the abbreviated proceeding; see M. Jimeno-Bulnes, 10 European Law Journal, loc. cit., p. 244).
Other authors have suggested that competence be attributed to the judge with geographical jurisdiction over the place of residence of the arrested person or that a specialized Investigative tribunals are the only competent ones for extradition procedures in Spain and the UK. 33 These countries are not, however, the only ones of the Member States to have worked out an equation between the EAW and extradition proceeding. 34 Firstly, with regard to the judicial authorities empowered to issue an EAW, both national legislations refer to particular judicial bodies. In the UK, under section 149 (1) EA, the duly authorised judge in England and Wales is a District Judge (Magistrates' Courts), a Justice of the Peace or a judge entitled to exercise the jurisdiction of the Crown Court; in Scotland, a sheriff and in Northern Ireland, a justice of the peace, a resident magistrate or a Crown Court. In contrast, the Spanish law does not state which judge or court may issue an EAW, except rather vaguely in a general clause under Article 2.1. 35 However, the Organic Law of the Judiciary (LOPJ), and the Spanish law on criminal procedure (LECrim) 36 Art. 87 (1)(a) Ley Orgánica del Poder Judicial (LOPJ) or the Organic Law on the Judiciary designates the Investigative Judges as having competence to conduct the preliminary criminal proceedings in causes in which trial and judgment are a matter for the Criminal Judges (Juzgados de lo Penal) and Provincial Courts (Audiencias Provinciales), and the maximum available punishments for the offence in question is up to five years of prison, or more than five years, respectively. Arts. 486-544 bis Ley de Enjuiciamiento Criminal, (LECrim) or Spanish law on criminal procedure contemplate the personal precautionary measures that can be adopted within such preliminary criminal proceedings by the latter courts. 37) Arts. 489-501 LECrim. There are two important particularities of this preventive custody in relation to other personal precautionary measures adopted in criminal causes: firstly, it can be adopted, not only by judicial authorities but by the police and even by citizens; secondly, its peremptory term ordered from outside the national territory by a judicial authority from another European member state.
Secondly, only the aforementioned judges and courts are entitled to execute EAWs by virtue of section 67 EA and Article 2 (2) LOEDE. This may be logical in passive extradition procedures -as set out in Part 2 EA, and in Spain, in an earlier regulation, Law 4/1985, 21 March, relating to Passive Extradition (Ley de Extradición Pasiva) (LEP). It is not so logical, however, in the case of the EAW, as already pointed out. The fact is that in Spain, an EAW is not considered in quite the same light as extradition, although it is in the UK. As extradition was specifically mentioned in Articles 65 (4) and 88 of the LOPJ, those two latter articles have since been amended by Organic Law 2/2003, 14 March, which was introduced to complement the LOEDE, and which authorises the tribunals in question to execute EAWs issued by other Member States. 38 It should be said that, in Spain, the Central Judge for Minors could also be included among the executing judicial authorities and, furthermore, that these Judges for Minors should also be considered among the issuing judicial authorities. 39 One argument in support of this proposition is that, in the UK, the EA refers to such judges in general terms in a reference to the amendment of the Children and Young Persons Act 1969. 40 For example, section 201, makes provision for the remand in local authority accommodation of minors subject to extradition proif realized by police or citizens is, in fact, no more than 24 hours according to the LECrim (Art 496) 43 provides only for special types of measures, none of which could be qualified under the Spanish law on the 'Euro-warrant' as punishments or security measures, although some (i.e. detention in a Centre for Minors) would come within the meaning of 'custodial sentences' or 'detention orders' used in the English version of Article 1 (1) EAW. 44 One could also include judges and courts belonging to the special military jurisdiction as issuing judicial authorities in Spain, and the Central Military Court as an executing judicial authority, although there is no explicit reference to this either in the Spanish law or in the EAW Framework Decision. On this point, the EA contains much more explicit references such as the one in section 155, 45 by which a court-martial shall take charge of EAWs that relate to offences under its jurisdiction. Returning to the Spanish scenario, although military courts have authority to judge offences listed in the Military Code of Justice, no attempt has been made to amend the Organic Law relating to the military judiciary, so as to empower it in the same way as has been done for the civil courts. However, as has been argued, 46 in view of the very different and varied offences in the military codes of member states, the possibility of an EAW ever being issued by a military court is a remote one that would have to respect the principle of double jeopardy.
Thirdly and finally, the EA refers to the Secretary of State in the UK and the Scottish Ministers in Scotland as the central authority with exclusive powers to assist 41) In this case the three conditions set out in subsections (4) to (7) must be met, ie, the young person must be over the age of 12; the offence for which extradition is sought would, if committed in the UK by an adult, receive a prison sentence of at least 14 years if the person had previously absconded; and the court is of the opinion that placing the person in the care of the local authority would be sufficient to protect the public interest and prevent the person from reoffending. 42) § § 17 et seq Jugendgerichtsgesetz. 
Issuing an European Arrest Warrant
Chapter 2 of the LOEDE and Part 3 of the EA are dedicated, respectively, to the issuing of a European Arrest Warrant by the Spanish judicial authorities and extradition to the UK (active extradition). 55 In this regard, it is important to establish the interface between the 'Euro-warrant' and the conditions for imprisonment laid down by Criminal law 56 with regard to the different offences and specifically, No reference is made to the determination of the offence, neither to the degree of participation (author, accomplice or accessory), nor to its execution (attempted, frustrated or consummated); in Spain, the same policy is followed for classical extradition proceedings according to Preliminary Recitals LEP, point 9.
those established by Article 2 EAW. Obviously, Article 5 LOEDE and section 148 EA reproduce the same tripartite division used by the European rule, making an important difference between 'accusation' and 'conviction' cases, according to the scope of each specific EAW. Although this difference is clearly defined in the UK regulation, the rule for the clarification of the European statement is odd, 57 and the purpose of the Spanish law, which is to improve the efficiency of the Framework Decision, is not always fulfilled. 58 The following list describes the circumstances in which the Spanish and British judicial authorities may issue an EAW: a) To proceed with the investigation and judgement of offences punishable by imprisonment for at least 12 months, i.e., accusation cases; in Spain, according to the Criminal Code amended two years ago, 59 the imprisonment sentence for this offence is referred to as 'a minor imprisonment sentence' (from 3 months to 5 years) or 'a major imprisonment sentence' (longer than 5 years).
b) To serve a sentence of no less than 4 months imprisonment, 60 i.e. conviction cases; as already stated, the new Spanish criminal rule provides an even shorter term (3 months imprisonment) as opposed to the current minimum of 6 months, and abolishes 'weekend imprisonment', for which the minimum term is 36 hours (equivalent to 2 days of imprisonment) involving a maximum of 24 weekends. 61 57) Whereas Art 2(1) states, for example, that the EAW 'may be issued for acts punishable by the law of the issuing Member State by a custodial sentence or a detention order for a maximum period of at least 12 months', a sentence which is literally translated in the Spanish rule, the English implementation indicates that the conduct must be punishable under the relevant UK law by imprisonment or another form of detention for a term of 12 months or a greater punishment in subs (1) c) To take action against the offences included in the initial numerus clausus list presented in Article 2 (2) EAW, 62 provided that the maximum sentence is a prison term of at least 3 years, with the obligation on the issuing judicial authority to detail such circumstance in the EAW. 63 The same offences that allow surrender from Spain and the UK to another Member State without testing for double jeopardy are respectively listed in Article 9 (1) LOEDE and in section 215 EA, in general terms for active and passive extradition; although double jeopardy 64 is an initial requirement for the other two groups of offences listed above under a) and b). Furthermore, Spain has declared that attempt and complicity must be also considered in the same way when applying the list of categories of offences enumerated in Art. 2(2) EAW, thereby doing away with double incrimination; see comments by Member States to Commission Report, loc. cit., p. 37. The UK has also included this in its implementation law according to both Commission Reports; see Commission Staff Working Documents, loc. cit., p. 7. 63) See s. 142(6) EA and Art 5(2) LOEDE. In fact, the EAW Framework Decision provides an annex to be completed by the issuing judicial authority that lists the information required for the 'exchange' of an EAW between Member States, and in this case it is only necessary to 'tick' the punishable offence; the LOEDE includes the same annex but not the EA, although the form annexed to the Framework Decision is used in practice by the issuing judicial authority in the UK. 64) In fact, Spanish law contemplates this testing of double jeopardy as optional; see Art 9(2) LOEDE, textually, 'in all other events not included in the paragraph above … surrender may be subject to the condition that the acts for which the European arrest warrant has been issued constitute an offence under Spanish legislation, whatever the constituent elements or however they are described'. Critical voices in Spain have pointed to an excess of judicial discretion because there are no guidelines for taking such judicial decisions; see A. Cuerda Riezu, De la extradición a la 'euro orden ' criminal legality. 67 Furthermore, in Spain at least, objections on the grounds of the excessive difficulty of drawing up a list of legally typified offences recognised in the legislation of all Member States that in turn refers to the offences enumerated in the EAW, have been -albeit partially -resolved by the jurisprudence of the Constitutional Court in relation to extradition proceedings. 68 However, it may still be said that the double jeopardy principle continues to be a general rule in EAW proceedings, as reflected by the Framework Decision and its implementation within each member state. 69 With regard to the effective transmission of a European arrest warrant from one Member State to another and its transmission procedures, nothing new is detailed in the national rules. Consequently, as explained in the European rule, 70 the transmission of the EAW within a particular time limit and its respective translation into any of the official languages 71 Mutual legal assistance tools for legal practitioners, such as Solon programme for the translation of juridical equivalences and others are available at <http://www.ejn-crimjust.eu.int/ejn_tools. aspx>. As pointed out by certain judicial authorities, language is an ever-present problem; in Spain, e.g., J.A. Espina Ramos, 'La lucha contra la delincuencia organizada transnacional y su reflejo en el ordenamiento español, con especial referencia a la euroorden', Revista del Ministerio Fiscal (2004) n. 12 pp. 9-47 at p. 32.
guaranteed between the judicial authorities of different Member States, 72 regardless of the format in which the arrest warrant is presented. The decisions which lead to it being issued are not, strictly speaking, necessary requirements; 73 Article 10 (4) EAW allows for all formats (fax, e-mail …) subject to the condition that the method is safe, that it can be produced in the form of a written document and that the validity of the document can be verified. 74 There are no specific rules on electronic communications written into the Spanish national implementation, whereas there are in sections 203-204 of the EA, which expressly permit faxed and electronic copies. 75 In contrast, as regards the form used to issue an EAW, only the Spanish rule contains an application form in its annex that is to be completed by the issuing judicial authority and that mentions all of the legally required information. 76 In practice, the UK uses the form annexed to the Framework Decision but a question mark still hangs over whether a request for surrender containing the required information might be refused were the form not used. 77 Time limits vary from one Member State to another and oscillate between 48 hours (e.g., Lithuania, Poland, Slovakia, and UK) to 40 days (Austria, Belgium, Czech Republic, Germany, and Hungary). On the contrary, the Spanish legislation does not provide for a delay for the receipt of the original of the EAW; however, Art. 10(2) LOEDE stipulates that the executing judicial authorities immediately request a translation of the EAW without delay. The most surprising case is the Italian legislation, which states that the EAW form shall be accompanied by additional documents such as a copy of the applicable provisions, information regarding the sources of evidence, all personal identification available … as well as the decision of the issuing judicial authority on which the EAW is based; see Art. 6 The issuing judicial authority has the option of issuing an alert for the wanted person in the Schengen Information System (SIS) 78 although the SIS system is as yet unavailable in UK and for this reason information is currently sent out in the form of an 'Interpol diffusion' to several or all Member States. 79 In Spain, Interpol may be called even if it is not possible to use SIS, 80 authority is unknown, as is set out in the European rule. 82 In Spain, the suggestion that copies be sent to the CGPJ was not accepted and at present, they are sent only to the Ministry of Justice as the sole central authority. 83 Finally, there are some special provisions in EAW national implementations concerning conditional and temporary surrenders. On the one hand, the EA contemplates conditional surrender as envisaged in Article 24 (2) EAW, 84 and so makes provision in section 143 for an undertaking -given in this case by the Secretary of State instead of the British judicial authority issuing the EAW -to return wanted persons who are serving a sentence in the executing Member State. 85 It is clearly stated that the person must be returned to serve the remainder of a sentence after 'the conclusion of the proceedings against him for his offence' if it is an accusation case, or, after having served the respective sentence in the UK, if it is a conviction case. 86 The wanted person must be returned to the executing member State 'as soon as is reasonably practicable after the sentence imposed' 87 and there is even the possibility in such accusation cases of the wanted person serving the sentence outside the UK, i.e., in the territory of the executing Member State. Moreover, the EA strictly guarantees the immediate discharge of the person if his return is delayed, unless there is a 'reasonable cause'. 88 The Spanish law, on the other hand, regulates an aspect that is also included in the original European rule, 89 which allows the Spanish issuing judicial authority to request a 'temporary surrender' while a procedure for definitive surrender is underway in the executing Member State. 90 The LOEDE specifies the purpose of such a temporary surrender, exclusively envisaged to conduct criminal proceedings or the trial or hearing according to criminal law provisions in the LECrim. 91 Lastly, it envisages the possible presence of the issuing judicial authority in the executing Member State in order to hear the wanted person, a suggestion that has also been reasonably criticized 92 
Executing a European Arrest Warrant: Surrender Procedure
The execution of an EAW by a competent national judicial authority is conditioned by the same requirements established for its issue, discussed in the previous section, the UK has argued the possibility of using s. 37 EA; see Members States' comments to Commission Report, loc. cit., p. 108. 90) Art. 8(1) LOEDE. which relate to the different legally available punishments. Thus, Article 5 EAW is replicated by Article 9 LOEDE in much the same way as sections 64 and 65 EA, which deal with accusation and conviction cases, respectively. 96 By choosing to differentiate between issuing and executing authorities, the national rules employ a different system to the one described in the European Framework Decision.
Preliminary Measures
Before the proceedings for the execution of an EAW can properly get underway, preliminary steps must be taken. In the case of Spain, Article 10 LOEDE reminds us that exclusive competence to execute these 'Euro-warrants' falls on the JCI, or on the Criminal Division of the AN whenever the arrested person refuses to consent to the surrender process. 97 By the same token, admission of an EAW is subject to its translation into Spanish (the absence of which is enough to adjourn the proceedings without further justification) 98 unless its reception is through an SIS alert, in which case, the Central Investigative Judge will do the translation ex officio without interrupting the proceedings. In contrast, no translation requirements are specified in section 2 EA, except for those that relate to the information that should be contained in the statement: 99 identity, circumstances of the offence, sentence and other matters, in implementation of Article 8 EAW. 100 However, 96) See above categories a), b) and c). One particularity according to s 65(2) EA for executing judicial authorities in the UK is the allowance in conviction cases to proceed against offences, where the sentence of imprisonment or another form or detention has a minimum term of 12 months instead of the usual term of 3 years prescribed in general terms in Art. 2 (2) EAW; the same term is also specified in s. 64 in the context of accusation cases. This difference stipulated in the UK implementation. is not of course barred in any way by the European rule and is accepted by the Commission; see previous both Commission Staff Working Documents. 97) Art. 18.2 LOEDE. See also above chapter 2. 98) Because Spanish is the only language accepted by the Spanish Courts according to previous document n. 12736/1/04, loc. cit., p. 4. For a criticism addressing this formal requirement see R. Castillejo Manzanares, loc. cit., p. 3. Incidentally, translation is required into the Spanish but not into the other co-official languages (Basque, Catalan and Galician); also it may be presumed that these translations should be carried out by the Spanish executing judicial authority. For a contrary view, M. Montón García, 'La ejecución en España de órdenes europeas de detención y entrega', La Ley Penal (2005) n. 14 pp. 41-52 at p. 45 considers that a translation into Basque, Catalan and Galician by the issuing judicial authority is feasible. 99) Remember that another particularity of the EA is the transmission of two documents in an EAW, statement and certificate, the latter issued by an authority designated by the Secretary of State, i.e., the National Criminal Intelligence Service and the Crown Agent of the Crown Office in Scotland. Each EAW received in the UK must be certified by one of these designated authorities before it may be executed in the UK. 100) In Spain, Art. 3 LOEDE makes general provisions for issuing and executing EAW. despite the provision in the same European rule that refers to translations into one or more of the official languages, both the UK and Spain have indicated that a translation deposed at the General Secretariat of the Council must be into their own national language. 101 Furthermore, the grounds for mandatory and optional non-execution of an EAW in Spain are similar to those included in the European rule. 102 A quite different 101) Art. 8(2) EAW. Some other Member States have specified several official languages for the translation of the document; English, of course, is the most widely used. See previous document n. 12736/1/04. 102) Arts. 3 and 4 EAW contemplated jointly in Art. 12 LOEDE. According to the official statistics for 2005, Spain refused to execute 17 EAWs and its grounds for refusal were double jeopardy, statutebarred and ne bis in idem; in the UK there were 12 cases of refusal in addition to 14 on the grounds of double jeopardy, expiry of the time limit for prosecution, insufficient information concerning the conduct, voluntary appearance before the issuing judicial authority, and conduct not constituting an extradition offence.
These optional aspects lead to divergent judicial opinions concerning the execution of EAWs in Member States. Some examples are given in relation to the grounds specified in Art. Also, some of these grounds for optional non-execution of the EAW have been transposed as mandatory ones in the different national implementations; see the comparative study in Commission Staff Working Documents. One of the most restrictive transpositions is the Italian one; Art. 18.1 Law n. 69 provides 20 mandatory grounds for non-execution of EAWs, including some some even not contemplated by the European rule (e.g., pregnancy or care of children under 3 years old).
In the literature, see specifically E. approach is found in Section 11 of the EA under the title of 'Bars to Extradition', in which the supplementary grounds for non-execution of an EAW specifically refer to the following points: ne bis in idem, passage of time, age, speciality rule (which can afterwards be waived), earlier extradition, and two other special considerations, known as 'extraneous considerations' 103 and as 'hostage-taking'. 104 A particular problem arises in the UK relating to the 'double jeopardy' clause or ne bis in idem principle; section 12 EA requires that the specific offence must also be an offence in the UK in fulfilment of the double jeopardy principle, which is neither found in Article 3 (2) EAW nor in ECJ jurisprudence (joined cases Gozütuk and Brugge). 105 The UK's implementation of both these points has been considered cit., pp. 8 and 9 respectively. The latter provision, which is not recriminatory by the Commission, is also contemplated in s. 14 Maltese Extradition Law. Also J.R. Spencer, loc. cit., pp. 214-216 for a general criticism of bars to extradition identified in the UK implementation. See also arguments set out by UK in Members States' comments to Commission Report, loc. cit., p. 103. 107) According to the European rule, 'surrender may be subject (our italics) to the condition that the issuing judicial authority gives an assurance deemed adequate to guarantee the person who is the subject of the European Arrest Warrant that he or she will have an opportunity to apply for a retrial of the case in the issuing Member State and to be present at the judgment' (Art 5.1 EAW). 110 and so as might be expected does the EA. 111 The Commission has recently pointed to the relevance of such in absentia (or default) judgments, which will probably be the subject of a Green Paper in the near future. 112 Section 21 EA shows concern for the protection of Human Rights in that it requires a prior decision by the executing judicial authority on the compatibility of the 'extradition' or EAW execution and the 'Bill of Rights' provided in ECHR a previous extradition request for same Spanish citizen was refused; this question has caused several pronouncements in Spain by AN and Constitutional Court. within the meaning of the Human Rights Act 1998. 113 The Spanish law includes nothing that is remotely similar, nor does it include any reference to the protection of fundamental rights, despite such concerns being echoed in other national implementations on EAW. 114 A legal justification exists according the European rule, 115 although it might well be a means of making up for the latter omission of the guarantee relating to in absentia trials by assuming that all Member States are also parties to the Rome Convention 1950. In contrast, UK legislation has followed the legal precedent set by Ramda v. Secretary which considers that being party to an international convention is not sufficient to guarantee the fairness of the trial and has specifically implemented Article 1 (3) EAW. 117 The Soering ECtHR rationale 118 should therefore be applied not only to extradition but also to surrender proceedings in states that are signatories to the ECHR and it should be used as a final reason to reject the execution of an EAW on the grounds of a violation of fundamental rights. 119 In relation to the Spanish default provision, one can assume that the Constitutional Court would be prepared to quash a judicial decision to execute an EAW, were there a real risk of a breach of human rights based on an impartial reading of the facts. 120
Arrest warrant practice
The procedure to exercise the arrest warrant of the requested person is also of interest because of its special provisions. 121 The EAW implementations in Spain and the UK tread carefully when it comes to the enforcement of custody or 'detention', i.e., the execution of the arrest warrant by the police and the application of legal custody until the person is brought before the 'appropriate judge'. As for the procedural guarantees, the most important is, without a doubt, the right of the arrested person to be assisted by a legal counsel and interpreter 122 if necessary, as 117) This precept recalls the 'obligation to respect fundamental rights and fundamental legal principles as enshrined in Art 6 TEU'; a further mention is also made in the Preliminary Recitals, point 12, EAW. 120) See S. Alegre, 'Defence rights in implementation of the European Arrest Warrant: a comparative view between the UK and Spain', JUSTICE briefing, at p. 4. This point will be dealt with later on. 121) Known in Spain as 'detención' (preventive custody). Logically, there is a reference in the LECrim as to the form and guarantees when practicing this sort of preventive custody, specifically Arts. 489-501 and 520-527 LECrim respectively, which are referred to in Art. 13(1) LOEDE. As to the form of this arrest, it may be carried out by the judicial authorities, the police or even by private citizens; which is in our view a 'judicial detention' of sorts, resulting from the request of the issuing judicial authority of a Member State. See M.Jimeno-Bulnes 'La adopción de medidas cautelares de carácter personal con motivo de la ejecución de una orden europea de detención y entrega' Revista Penal (2005) pp. 106-122 at p. 108 (a previous French text is also available at <http://www.espaciojudicialeuropeo. com/eaw>, menu seminars, seminar 2004). 122) See ss. 58 and 59 Police and Criminal Evidence Act (PACE) 1984 (c. 60) and Arts. 520 c) and d) LECrim. Firstly, the right to be assisted by a legal counsel in Spain includes the presence of a lawyer, who provides legal counsel, and a 'procurador' or barrister-at-law, who speaks before the court; secondly, the right to be freely assisted by an interpreter has been often recognized by the jurisprudence of the Constitutional Court as part of the right to a defence; ie, STC 71/1988, 19 April, following well as the right to be informed about the EAW and its contents. In both national implementations, however, such information is not provided by counsel but by the judicial authority. 123 All these rights are contemplated in Article 11 EAW and assistance by counsel and an interpreter are specifically mentioned as rights in Articles 2-6 of the Council Framework Decision in the context of criminal proceedings throughout the European Union. 124 the Oztürk jurisprudence according to Art. As pointed out earlier, a constant problem is the time limit for detention, from the time of the arrest up until the appearance before the judicial authority. 125 According to section 4 (3) EA, 'the person must be brought as soon as practicable before the appropriate judge' and, in any case, within 48 hours from the time of arrest 126 ; also contemplated in other member state implementations of the EAW. 127 A discussion took place in Spain during the adoption of Article 13 (2) LOEDE because the Preliminary Draft contemplated a maximum term of 24 hours as laid down by procedural rules in Article 496 LECrim, and the same term may be found in many other Member States' draft implementations. 128 Unfortunately, this maximum period was increased to 72 hours in the definitive text, as stipulated in the Spanish Constitution (Article 17.2), following the suggestion contained in the CGPJ Report. 129 The problem arises now because Article 13(1) LOEDE sets out EAW procedures for detention in reference to the LECrim. 130 The question in domestic law had been raised once before in order to determine the maximum length of time a suspect may be held in police detention because of the contradictory terms set out in LECrim (24 hours) and the Constitution (72 hours), which lies behind the amendment of the Spanish law. There is nothing to prevent lawmakers from amending procedural rules within the limits of the constitutional provision and it can only be assumed that the 24 hour time limit still be in force. 131 On the other hand, any legal provision of a longer detention period -i.e., 73 hours -would of course be unconstitutional. Lastly, there is also a special rule on the arrest warrant relating to particular cases, such as forming part of, or aiding and abetting armed gangs or individual acts of terrorism. 132 In these cases, preventive police detention is a straight 72-hour period, which can be extended by a further 48 hours, to make a total of 5 days in custody (Article 520 bis.1 LECrim).
As a final consideration, it should be remembered that the LOEDE sets the time limit for police detention at 24 hours when executing extradition proceedings, which is, the same as is set out in the provisions of the LECr. Specifically, Article 8 (2) LEP requires that the arrested person be taken to the Central Investigative Judge on duty within a period of no more than 24 hours, who will then take a decision regarding preventive custody. Other intermediate solutions are also possible, i.e., judicial presentation before the nearest Investigative Judge under exceptional circumstances as used in conventional extradition proceedings, which have also been suggested for EAW proceedings. 133 In conclusion, we regret the change to Spanish law, which as suggested by the CGPJ Report, extends the maximum detention time limit for the execution of an EAW to 72 hours instead of the initial provision of 24 hours.
EAW execution procedure
The key stage in the EAW execution procedure is the hearing of the arrested person before the executing judicial authority, the nature of which will differ 134 131) Also, V. Gimeno Sendra Derecho Procesal Penal (Madrid 2004) p. 274 with many constitutional jurisprudential references and, especially, M. de Hoyos Sancho, op. cit., p. 199. 132) Art. 384 bis LECrim, which stipulates the suspension from public duties of the accused while in preventive custody; this has been the case of some (former) Herri Batasuna deputies. 133) For example, due to geographical distances (police detention takes place in insular territory) structural reasons (bad communications in some peripheral areas) or even harsh weather (snowbound areas in the north of Spain). Suggestions on this point are made in the Spanish EAW Protocol prepared by the Ministry of Justice. 134) Initial and extradition hearing, respectively, in the UK implementation; see ss. 7-21 as well as 68 EA. Regulation in EAW provides explicitly just one hearing under Art. 14 EAW when there is no consent to the surrender by the requested person; but such consent (or not) must also be explicitly expressed before the executing judicial authority according to national law under Art. 13(19) EAW.
according to whether or not the arrested person consents to the surrender, as laid down in Art 14 EAW. National implementations in both Spain and the UK detail the conditions under which this initial hearing shall take place and make special provision for the assistance of legal counsel. 135 The first question to be put to the arrested person must be whether he or she consents to the surrender. This is a crucial step, because according to the European rule such irrevocable 136 consent determines future procedure on the surrender, relating more than anything else, to its time frame 137 and to the judicial authority that will pronounce the definitive decision on surrender in Spain. 138 The second question concerns renunciation of the entitlement to the 'speciality rule', which 138) According to Art. 18 LOEDE, JCI if consent is forthcoming, otherwise the AN. In the latter case, a real 'trial´ takes place, as part of the hearing still before the JCI, because the parties will be heard as well as the prosecutor and all of them can propose evidence according to Arts 14(2)(IV), 14(3) and 14(4) LOEDE; such trials have been referred to as 'detention trials' and have been criticized by some practitioners due to the long delays they have on surrender proceedings and because competence is attributed to another court when a simple provision for an appeals process against the JCI decision on surrender would perhaps suffice; see comments by judge Garzón, loc. cit., p. 5.
On the other hand, the UK regulation also contemplates consent to other offences being dealt with after extradition, and provides a further hearing (consent hearing) within a 21-day time limit; see ss. 54-59 EA. Generally, on consent to extradition under EA, see for example J. determines whether or not 'the prosecution, sentencing or detention with a view to the carrying out of a custodial sentence or detention order for an offence committed prior to his or her surrender, other than that for which he or she was surrendered' 139 may be considered. A particular provision according to section 45 (3) EA is that a person who consents to extradition is considered to have waived his right to the speciality protection provided therein. 140 However, the speciality rule is not applied where there is a specific declaration by the executing Member State or if various circumstances are present, as laid down in Articles 27 and 28 EAW. 141 There are legal provisions in the EAW execution procedure regarding other circumstances; for instance, concurrent EAWs issued by two or more Member States and the concurrence of an EAW and an extradition request by a third country, the respective decisions on which are taken by the judicial authority a quo and the executive in Spain and England. In this case, Article 16 EAW refers to a decision taken by the 'competent authority of the executing state' following due consideration of the circumstances, 142 and indicates that the advice of Eurojust 143 may be sought in the first instance. There is a further provision, which is more explicitly detailed in the Spanish regulation, concerning 'temporary surrenders' while a procedure for definitive surrender is being carried out, which should have the same objectives and form as the latter EAW. 144 This provision deals with the conditions for receiving the statement on persons arrested in Spain sent out by the issuing judicial authority in Europe whenever this is a viable option instead of 'temporary surrender' to the issuing Member State. 145 It guarantees assistance from a legal counsel and an interpreter, as well as the right to the common law privilege against self-incrimination. On the other hand, the UK regulation contemplates the withdrawal of an EAW by the issuing judicial authority, 146 a situation, which is not provided for in the Spanish law or, for that matter, in the European rule.
Also of interest is Article 12 EAW on the adoption of personal precautionary measures, 147 which is not quite the same as preventive incarceration, for instance, (referred to in Spain as 'provisional prison') or release on bail ('provisional release') in domestic law. 148 The Article in question grants a discretional faculty to the executing judicial authority to release the arrested person 'at any time' in accordance 144) Art. 16 LOEDE; remember also former Art 8(1).
145) According to Art. 16(2) Spanish law, the declaration of the arrested person will observe the Spanish law procedure; the legal basis is the Art. 19(2) EAW, which provides exactly that 'the requested person shall be heard in accordance with the law of the executing Member State'. As has been argued, this provision is contradictory to the general provisions established by the Convention on mutual assistance in criminal matters, 29 May 2000, whose Art 4.1 provides that the requested Member State will observe the 'the formalities and procedures expressly indicated by the requesting Member State' (ie, its national legislation) with the sole exception that they 'are not contrary to the fundamental principles of law in the requested Member State.'; see F. Fonseca Morillo, loc. cit., p. 89. 146) See ss. 41-43 EA with different provisions according to whether the executing EAW proceeding is to take place before the judge a quo or the Court ad quem (more exactly, the High Court or the House of Lords in appeal cases). 147) On the procedural requirements for their adoption -fumus boni iuris or, more exactly, fumus commissi delicti, and periculum in mora or, moreover, periculum libertatis -in relation to EAW proceedings, see specifically C. Arangüena Fanego, 'Las medidas cautelares en el procedimiento de la euro-orden', in C. Arangüena Fanego, op. cit., pp. 127-205 at p. 164 and M. Jimeno-Bulnes, Revista Penal, op. cit., p. 164. 148) In relation to ordinary Spanish regulations, the personal precautionary measures provided under Arts. 486-544 bis LECrim are the summons ('citation'), preventive custody ('detention'), preventive prison ('provisional prison') and release from prison on bail ('provisional release'); this latter may be adopted even without bail according to Art. 529 LECrim Art. 529 bis LECrim regulates a new precautionary measure which is the withdrawal of a driving licence for driving offences; also Art. 544 bis LECrim introduces a further precautionary measure banning a person from approaching or contacting the victim of domestic violence.
For a comparative view between precautionary measures contemplated in national EAW implementations see also M. Jimeno-Bulnes, Revista Penal, op. cit.
with domestic laws, provided that measures are in place to prevent 'the person absconding'. Article 17 LOEDE more or less replicates this same rule and contains special provisions to take certain measures. 149 The UK regulation includes the same rules on custody and bail for EAWs as for conventional extradition proceedings, 150 but due to the seriousness of preventive custody, it also reminds the executing judicial authority, on more than one occasion, that bail may be granted instead of custody, in line with EAW procedures. 151
Surrender procedure and appeal
As set out in the European rule, the procedure and time frame for decisions on surrender depend on the consent of the arrested person. 152 Firstly, if consent is forthcoming, the surrender's decision will be adopted within a time limit of 10 days after the hearing; otherwise, the time limit for the decision will be extended a further 60 days, as from the date on which the EAW was issued. 153 In Spain, it is also important to clarify that, in the first instance, decisions on surrender are taken by the JCI but, if consent is not forthcoming from the arrested person, competence to pronounce the judgment will be transferred to the Criminal Division of the 149) Art. 17(1) LOEDE. In this sense, the JCI, having heard the prosecutor in each case, has the faculty to decree one or another measure in order to assure the effectiveness of the EAW execution; all such decisions are subject to appeal before the Criminal Division of the National Court. There is a special provision for preventive incarceration because of the seriousness of an offence, which could be stopped ex officio during the execution proceedings, having heard the prosecutor, subject to the application of any of the other precautionary measures available (Art. 17.3). Arts . 17 EAW and 18-19 Spanish law. In contrast, UK implementation provides a similar period for extradition (10 days) with or without consent. 153) Certain authors fail to understand why the time limits are calculated from different steps in the surrender proceeding, from the first hearing of the case (initial hearing) and from the arrest itself when there is no consent. The same differences are adopted by the Spanish regulation: see Arts. 19 (2) and (3) LOEDE.
According to official statistics for 2005, surrender decisions take an average of 11 days in Spain and 28 in UK when the requested person agrees to the surrender, and 36 days in Spain and 63 in the UK when there is no consent. In both cases, the time is calculated between the arrest and the decision on the surrender. AN. 154 In both cases, as set out in Article 17 EAW, time limits may be extended by a further 30 days if the grounds are considered reasonable. 155 In contrast, British rules have only partially transposed the Framework Decision, even though a 10-day deadline for the decision on surrender is explicitly provided where consent is forthcoming, no term is specified when it is not forthcoming. 156 However, the biggest difference between the Spanish and the UK implementations of the EAW relates to the appeals processs against the surrender decision by virtue of Article 14 (5) International Pact on Civil and Political Rights (IPCPR). 157 Sections 26-34 EA contain extensive and detailed regulations on appeals procedures (factual and legal questions) against the surrender decision, which in the first instance are heard in the High Court, and subsequently in the House of Lords. 158 Moreover, legitimatio for such an appeal is not only provided for the benefit of the arrested person but also for the benefit of the issuing judicial authority in case of discharge at the extradition hearing, 159 which is even more surprising. In contrast, as nothing on this matter is required under EAW regulations, 160 Spain opted not to allow appeals against the final decision by the JCI or AN when Article 18 LOEDE was drafted, which has already received its fair share of criticicism. 161 Moreover, 154) Also criticized because of the absence of a hearing before the AN in those cases on which it must rule and because of non-fulfilment of 'the immediacy' principle (principio de inmediación); see C. Arangüena Fanego, Revista de Derecho Penal, loc. cit., p. 79. 155) Also in Art. 19(4) LOEDE. In fact, there is not much proportionality between the ordinary time limit and its possible extension, which is indeed much longer; this extension should be half or, at least, equal to the ordinary time limit (5 or 10 days, respectively) but never longer; again C. Arangüena Fanego, loc. cit., p. 80. 156) S. 46 (6) EA under the title 'Extradition Order following consent'. See also comments on national implementation in both Commission Staff Working Documents, loc. cit., pp. 21 and 23 as well as the reply from the UK in Member States' comments to Commission Report, loc. cit., p. 107. 157) Specifically, the right to be sentenced by a superior court.
158) It should be noted that there is no right of appeal to the House of Lords for Scotland as we are reminded by s. 114(13) EA; thus the High Court decision will become final following the appeals procedure, as set out in s. 36(5) EA. 159) See s. 28 in relation s. 10 EA as well as, for example, Knowles' comments, op. cit., p. 123. sentence in absentia and, in fact, appeals on the grounds of a right to defence are raised against the specific decision, which prompts extradition proceedings from Spain to Italy in order to carry out the punishment. In this respect, the Spanish High Court has supported 167 the right to constitutional protection when the requested person has not had the possibility to appeal against judgment in absentia as set out in the LECr 168 and when he or she has not appeared in court at any time. On the other hand, another piece of constitutional jurisprudence from recent times has rejected such 'defence appeals' against extradition decisions on the particular grounds that the requested person still had the right to apply for an appeal before the Italian Tribunals. In this case, the reason that led to extradition was not the execution in itself of a punishment imposed by a sentencing in absentia, but the continuation of judicial proceedings in Italy, as it was still possible for the wanted person to speak in court. 169 Finally, 170 the definitive surrender to the specific authority designated by the issuing judicial authority is carried out by the police authority, having previously confirmed the place and date for such a surrender that, in any case, should be no later than 10 days after the final decision on the EAW execution. 171 The possibility of arranging a new surrender date between both judicial authorities also exists is always provided for as an obligatory right. Also, the same precept contemplates the possibility of nullifying such a declaration of contumacy if the accused can prove that he or she had no knowledge of the legal notification or that absence from court was grounded in any cause of 'force majeure' or 'legal impediment' (Art 420-quater 4). as do exceptional and provisional postponements due to serious humanitarian reasons (i.e., illness). 172 Such delays, however, carry with them the risk that the arrested person will have to be released upon expiry of the time limits stipulated in European and national rules. 173 Although short-time limits to proceed with the surrender are specifically indicated, surprisingly, in the case of non-fulfilment, no kind of juridical sanction or penalty is contemplated; 174 the European rule simply requires that the relevant information be sent to Eurojust and the Council. 175 There is no specific provision, however, in the EA related to this last clause. 176
Final Considerations
Statistics on European Arrest Warrant proceedings point to the success of this new legislation in Europe and its Members States. 177 It should also be recalled that in some countries similar mechanisms had been set up prior to the application of the EAW procedure, 178 due, principally, in the Spanish context to police cooperation between France and Spain in the fight against ETA terrorism. In those cases, the with conventional extradition proceedings, which move closer to fulfiling the right to a trial within a 'reasonable time' set out in Article 6 ECHR. 183 Another important advantage of the new instrument on the working practice surrounding the issuing of EAWs -as has been demonstrated in Spain -is that it may be used to take precautionary measures. 184 The arguments of the Spanish Provincial Courts, 185 when dealing with appeals against orders for preventive detention issued by the Investigative Judges invariably refer to the option of an EAW being used in the country where the accused is established or settled and to which it is presumed he or she could flee. In brief, the existence of a fast-track detention and surrender procedure between Member States preserves the exceptional character of precautionary measures, such as preventive custody (prisión provisional), which must be adopted only in exceptional circumstances, in observance of the principle of proportionality proposed for the new European Constitution. 186 The establishment of the EAW across the European Union has without doubt led to other legislative initiatives by the European Commission, such as the widespread establishment of a European model for provisional release with or without bail (eurobail). 187 On the contrary, it has been argued that there is an excessive amount of judicial discretion in Spain, especially in relation to the decision to execute an EAW and to proceed with the surrender of the arrested person, perhaps because the Spanish implementation gives wider powers to judicial authorities than other national legislations. Besides, there are no guidelines to assist with certain judicial decisions, to wit: whether circumstances that lie outside the positive list of 32 European of-fences should be subject to the double jeopardy rule 188 ; whether surrender should be made subject to the return of the arrested person in order to serve a custodial sentence; or on postponement of the surrender until the trial in Spain takes place if the arrested person has a criminal cause pending before Spanish courts. 189 All of these questions need to be resolved by the executing judicial authority as well as the possible existence of mandatory or optional causes of refusal. This judicial discretion practiced a quo by the judicial authority is if anything reinforced in Spanish legislation on the EAW because, as has already been explained, no appeals processes are contemplated. 190 An appeal, for instance, to the Plenary Session of the AN, would not be amiss in order to unify criteria on execution to be followed by the JCI.
British and Spanish implementations of the EAW satisfactorily reproduce all the new characteristics but in relation to Spanish law at least, there is a regrettable silence on other aspects. As has been pointed out by several national and foreign commentators and institutions, 191 Spanish legislation does not contemplate the mutual recognition of judicial decisions that is so often highlighted: the defence of fundamental rights as a safeguard and prerequisite in judicial co-operation in criminal matters, despite it being clearly mentioned in the Preliminary Recitals of the EAW Framework Decision. 192 Perhaps the urgency to implement the EAW has caused this rather unforgivable omission of a reference to mutual recognition, no mention of which can be found in either the Preliminary Recitals or the text of Law
